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What Every Small Business Should Know:
Key Provisions in the National Defense Authorization Act of FY2013

Farlier this month, President
Obama signed into law The Na-
tional Defense Authorization Act of
Fiscal Year 2013, While there are
numerous provisions in the Act
that could affect small businesses,
these are two provisions no small
husiness should miss.

The first major change comes
to the Small Business
Administration’s mentor-protége
program. While the Small Busi-
ness Jobs Act of 2010 authorized
SEA to issue regulations regarding
mentor-protégé  programs for
Woman-Owned, HUBZone, or Ser-
vice-Disabled Veteran-Owned com-
panies, regulations which have not
yet been promulgated, this Act al-
ready goes a step further by autho-
rizing SBA to create a new mentor-
protégé program for concerns cat-
cgorized simply as small business.

. "this Act already goes «
step further by authorizing SBA
to create a new mentor-protégé
program for concerns catlego-
rized simply as small busi-
ness....”

The details of the program will
remain unclear until the SBA re-
leases its proposed rules, but the
Act did direct SBA to use the cur-
rent 8(a] mentor-protégeé program
as a model, That said, the Act also
noted that SBA should use its dis-
cretion to determine whether cer-
tain deviations {rom the 8{a} men-
tor-protégé program should be
made.

This means that SBA could
limit this new mentor-protége pro-
gram in any number of ways, in-
cluding, for example, by eliminat-
ing the ability o joint venture with-
out fear of affiliation. Until we know
more, suffice it to say that this could
be a major development for compa-
nies who lack any special status.

Within the mentor-protégé pro-
visionsg, the Act also prohibits other
Federal agencies from establishing
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or continuing with mentor-protége
programs unless a plan for such
programs is submitted to, and ap-
proved by, SBA.

“Within the mentor-protéyé
provisions, the Act also prohib-
its other Federal agenciles from
establishing or coniinuing with
mentor-protégé programs unless
a plan for such programs is sub-
mitted to, and approved by, SBA.”

This seems to support SBA’s
2011 regulatory “clarification” that
only statutorily-created mentor-
protégé programs, or those regula-
tory programs approved by SBA, can
create an exemption from affilia-
tion.

However, the Act takes the is-
sue a step further by completely
eliminating programs that are not
approved.

This change will not go into ef-
fect until 100 days after SBA passes
regulations on the subject {assum-
ing the Act is requiring more than
the 2011 regulatory changes already
in effect]), but mentors and
protégés participating in those pro-
grams should realize that they
could be eliminated.

Secondly, there has been a
major change to the limitation on
subcontracting rules.

Prior to the passage of the Act,
concerns performing small busi-
ness contracts were prohibited
from subcontracting more than 50%
of the cost of the labor under a ser-
vice contract, or 50% of the cost of
the manufacturing cn a supply cen-
tract. ‘This calculation, especially
for service contracts, cxcluded cer-
tain contract costs such as male-
rials.

Now, however, the Act changed
the basis upon which the relevant
50% is calculated, making the to-
tal price of the contract, not merely
the cost of the labor or manufac-
turing, the relevant meiric. While
this may not secem significant,

there can be a number of costs that
are included in the total price of
the contract, but are not consid-
ered labor,

Thus, especially for supply con-
tracts, small businesses may have
to rethink how thev calculate the
percentage of work being performed
by subcontractors. On a more posi-
tive note, the Act allows subcon-
tracts with similarly sitwated enti-
ties (i.e., other small busincsses)
to be excluded from the limitation
on subcontracting requirements.

This allows a small business’
prime contractor to subcontract
greater than 50% of the price of the
contract to other small businesses
while continuing to comply with the
limitation on subcontracting rules.

As a result, more smail busi-
ness teams should be eligible to
pursue contract opportunities with-
out the need fo form gualified joint
ventures,

“Ag a result, more small busi-
ness teams should be eligible to
pursue contract opportunities
without the need to form quali-
fied joint ventures.”

These are just a few of the
changes in the Act, but they are
some of the most important for
small businesses to fully under
stand. PFor a complete analysis of
all the provisions affecting small
businesses, visit our website at
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