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IMPORTANT

THIS MATERIAL IS PRESENTED WITH THE UNDERSTANDING THAT THE
AUTHOR IS NOT RENDERING ANY LEGAL, ACCOUNTING OR OTHER
PROFESSIONAL SERVICE OR ADVICE. BECAUSE OF THE RAPIDLY
CHANGING NATURE OF THE LAW, INFORMATION CONTAINED IN THIS
PRESENTATION MAY BECOME OUTDATED. AS A RESULT, THE USER OF
THIS MATERIAL MUST ALWAYS RESEARCH ORIGINAL SOURCES OF
AUTHORITY AND UPDATE INFORMATION TO ENSURE ACCURACY WHEN
DEALING WITH A SPECIFIC LEGAL MATER. IN NO EVENT WILL THE
AUTHOR BE LIABLE FOR ANY DIRECT, INDIRECT, OR CONSEQUENTIAL

DAMAGES RESULTING FROM THE USE OF THIS MATERIAL.
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ABOUT PILIEROMAZZA

PilieroMazza PLLC is a full-service law firm located in Washington, D.C. We are most
well known as a government contracting firm and for 25 years we have helped our clients
navigate the complexities of doing business with the federal government. We also
provide a full range of legal services including advice on corporate, labor and
employment, SBA procurement programs, and litigation matters. Our clients value the
diverse array of legal guidance they receive from us and our responsiveness as we guide
their growth and secure their success.

Sign up for our newsletters and blog at
www.pilieromazza.com

— our blog, written by all of PilieroMazza’s attorneys, provides trending insight to small and mid-sized
businesses.

— our quarterly publication which addresses current issues that are of concern to federal
government contractors and commercial businesses nationwide. The Legal Advisor articles focus on recent legal
trends, court decisions, legislative and regulatory rule-making, as well as other newsworthy events.

— an email sent every Friday that provides an up-to-the-minute recap of legislative and regulatory
issues affecting small businesses.

— all of our past webinars can be found on the PilieroMazza YouTube channel.

Follow us on: ' @pilieromazza m PilieroMazza Channel
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> CLAIMS WEBINAR SERIES: REAS AND CLAIMS I
OVERVIEW

»» Overview of requests for equitable adjustment (“REAS”)
and Claims

»» Considerations and tips for REAs and Claims
¢ Subcontractor Claims

»» Brief overview of the Claims appeal process
* Q&A

»» Coming soon ...

= Partll: Contract Terminations
=  August19, 2015at2:00 pm ET
= Click here to sign up or go to www.pilieromazza.com/events
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OVERVIEW OF REAS AND CLAIMS
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REAS vs. CLAIMS

* REA:

= Request for compensation (time, money, or both) based on
changes, suspensions of work, or other factors that may arise
during contract performance

= Filed as part of contract administration and negotiations
between the parties; falls short of claim in procedural
requirements and formality

\/

s Claim:

=  Written demand seeking the payment of money in sum certain,
the adjustment or interpretation of contract terms, or other
relief arising under or relating to the contract

= Filed under the Contract Disputes Act; formal dispute that may
lead to litigation
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REA BASICS

* REAs may be submitted any time during contract
performance or close out, but not after

= Contractor typically should assert right to REA within 30 days
of the change giving rise to the REA

= However, failure to provide 30-day notice will not bar the REA
or Claim unless the Government was prejudiced

¢ No particular format required
= Typically takes the form of a letter to the CO with exhibits

= Detail change to direct costs, markups, time to complete — the
more detail, the more likely it will be granted

*» Preparation fees are recoverable

= Includes legal and accounting fees, and internal costs
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CLAIM BASICS

\/

* Must be filed within six years after claim accrues

= Contractor must provide the CO with notice of a Claim prior to
final payment on the contract

= Claims should be filed within 30 days of a cancellation of a
stop-work order

» Claims based on defective specifications are not time barred

\/

¢ No particular format required
= Typically takes the form of a letter to the CO with exhibits

= Must constitute a clear and unequivocal written statement
that gives the CO adequate notice of the basis and amount
of the claim

\/

*» Claim preparation fees are NOT recoverable

© PilieroMazza PLLC 2015



>CLAIMSWEBINAR SERIES: REAS AND CLAIMS P
CERTIFICATIONS — REAS

\/

** REAs generally do not need to be certified

= Exception: For DoD contracts when the value of the REA
exceeds the simplified acquisition threshold ($150,000)

« Ifrequired, an REA certification must state:
1. The request is made in good faith and

2. The supporting data is accurate and complete to the best of
the submitter’s knowledge

% An REA exceeding $100,000 may be converted into a
Claim by complying with the Claim certification steps
(see next slide)

© PilieroMazza PLLC 2015
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> CLAIMS WEBINAR SERIES: REAS AND CLAIMS
CERTIFICATIONS — CLAIMS

\/

\/

% Certification required for claims > $100,000

«» Certification must state:
1.
2.

The request is made in good faith

The supporting data is accurate and complete to the best of the
submitter’s knowledge

The amount requested accurately reflects the contract
adjustment for which the submitter believes the Government is
liable

The submitter is duly authorized to certify the claim on behalf
of the contractor

© PilieroMazza PLLC 2015

11
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CONSIDERATIONS AND TIPS
FOR REAS AND CLAIMS

© PilieroMazza PLLC 2015
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WHEN TO FILE AN REA OR CLAIM

*» File an REA when a contractor has a good working
relationship with the agency and the Government has
Indicated a willingness to reach an amicable resolution;
or where there iIs a need to show contractor willingness
and good faith to negotiate

4

L)

» File a Claim if there is animosity, or a clear indication in
prior discussions and correspondence that the
Government does not believe the contractor is entitled
to an equitable adjustment

)

s Before making the decision to file a Claim, avoid
references to the matter as a “dispute”

)

© PilieroMazza PLLC 2015 13
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UNDERSTAND WHAT YOU CAN PURSUE

¢ A contractor is often entitled to its actual costs and/or
additional time, and may also be able to recover
reasonable profit (except for suspensions),
overhead/G&A, and bond

» Issues you can pursue via REA and Claim include:
= Variation in Estimated Quantity (FAR 52.211-18)
= Changes to prevailing wages (FAR 52.222-43)
= Differing Site Conditions (FAR 52.236-2)
= Suspension of Work (FAR 52.242-14)
= Changes-Fixed Price (FAR 52.243-1)
= Stop Work Order (FAR 52.212-13)
= Terminations (to be addressed in Part I1)

L)

L)

© PilieroMazza PLLC 2015 14
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N\
o DELAY CLAIMS

\/
0’0

Indirect cost increases that occurred during the
extended performance period

Unabsorbed Home Office Overhead that occurred
during the extended performance period

Material cost increases that occur during the delay
Lost productivity caused by the delay

Other damages directly related to or attributable to the
delay

© PilieroMazza PLLC 2015 15
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UNABSORBED OVERHEAD

% Measured based on “Eichleay Formula”

= Appeal of Eichleay Corporation, ASBCA No. 5183, 60-2 BCA
{1 2688 (1960)

= Seeks to equitably determine the allocation of unabsorbed
overhead to allow fair compensation of a contractor for
Government delay

% How to demonstrate entitlement:
* Must be Government-caused delay

= Contract was extended, or contractor would have finished
early

= Contractor was required to remain on standby during delay

= Impractical for contractor to mitigate through other work

© PilieroMazza PLLC 2015 16
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UNABSORBED OVERHEAD

¢ Eichleay Formula three-step process:
1) Determine overhead allocated to project

2) Using actual days of project performance (including delay),
calculate rate of overhead allocated to project per day

3) Multiply the rate of overhead allocated to the project per day
by the number of delay days

*» Can be difficult to prove
= Sodo not use it unless you have to

= Direct costs do not fall under Eichleay

© PilieroMazza PLLC 2015 17
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DIFFERING SITE CONDITIONS

s Differing site condition:
= Must be an actual physical condition of the job site

=  Must be a condition that existed at the time the contract was
executed

= Condition must not have been discoverable during site
Inspection
*» Two types:

1. Materially differs from the conditions indicated in the
information about the job provided to bidders

2. Unknown and unusual condition that differs materially from
what is ordinarily encountered on the particular type of work in
the particular locality

© PilieroMazza PLLC 2015
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HANDLING WAGE ADJUSTMENTS

*» Contractors are entitled to price adjustment based on
new collective bargaining agreements (“CBAs”) and
wage determinations (“WDs”)

* New CBA/WD must be incorporated into your contract

= Generally, you must submit a new CBA to the CO at least
30 days before the start of performance on the new contract
period for which you are seeking an adjustment

= Incorporation of new WD up to contracting agency/DOL

*» Contractor can recover actual delta (plus taxes) between
what employees were making and what they must be
paid under the new CBA or WD — no profit, G&A, OH

= Recovery not based on delta b/w old CBA/WD and new one

© PilieroMazza PLLC 2015 19
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/ KNOW THE LIMITS OF THE
GOVERNMENT’'S AUTHORITY

\/

* Who has authority to bind the Government?
= TheCO

= Formally-designated representative (i.e., COR, COTR, GTS,
GTE)

= Representative assigned without formal designation

\/

*» Methods of appointing authority
= Look for designation in the contract

= If not designated in the contract, must be a separate writing
(1.e., letter) specifying authorization

© PilieroMazza PLLC 2015
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WHEN IS THE GOVERNMENT BOUND?

\/

s The Government official acted within the scope of
his/her actual authority

= The Government is not bound by apparent authority

\/

s The Government official acted with implied actual
authority

= May arise when the Government intended to grant authority but
failed to do so, and such authority is considered to be an integral
part of the duties assigned to the Government official

= Do not bet the farm on implied actual authority

\/

*» Unauthorized action is later ratified by an authorized
representative

© PilieroMazza PLLC 2015 21
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THE GOVERNMENT’S DUTY TO COOPERATE

» The Government has an implied obligation to carry out
Its duties under a contract in good faith

4

L)

L)

4

L)

» The duty not to hinder and the duty to cooperate are
aspects of the implied duty of good faith and fair dealing

L)

4

L)

» The duty of good faith and fair dealing is limited by the
original contract

L)

= Prevents a party’s acts or omissions that are inconsistent with
the contract’s purpose and deprive the other party of the
contemplated value

4

L)

» Bad faith is not an essential element of a breach of the
iImplied duty of good faith and fair dealing claim

L)
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WAIVERS AND RESERVATIONS OF RIGHTS

*» Watch out for waiver language before you sign!

» The Government often includes waiver language in contract
mods releasing the Government from any liability for any
action or inaction prior to the modification

= Waivers and releases of rights may be absolute bar to recovery

e If the release language is unambiguous, contractor more than
likely is stuck with the plain and ordinary meaning of the release

+» An executed bilateral modification that contains no
reservations constitutes accord and satisfaction

= Ifyou believe you may have a claim, add your own language to
the release to make clear you take exception and are reserving
your right to file a claim in the future and describe the reserved
Issue(s)

© PilieroMazza PLLC 2015 23
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USE EXPERTS AND CONSULTANTS

«» Claimed amount must be calculated based on reliable
principles and methods

% Certification for claims over $100,000 heightens
emphasis to ensure the figures are accurate

% For these reasons, experts and consultants are prudent
INn Mmost cases

= In case of litigation, a third-party expert or consultant, or an
expert within the company, should be used for calculating delay
damages

= Your attorney should not prepare delay damage calculation —
risk of your attorney becoming a material witness in litigation

© PilieroMazza PLLC 2015 24
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INVESTIGATE LOCAL RULES

* Most state and local projects will have their own unique
claims procedures

¢ Procedures may mirror the federal guidelines in many
respects, but likely contain important differences and

peculiarities
s Take the D.C. Government, for example:

= D.C. Code requirements for claims and appeal timelines are
different from FAR and different from D.C.’s own Standard
Contract Provisions

= Some D.C. Government agencies have claim certification rules
that differ from certification procedures in D.C. Code

© PilieroMazza PLLC 2015 25
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SUBCONTRACTOR CLAIMS

© PilieroMazza PLLC 2015
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SPONSORSHIP OF SUBCONTRACTOR CLAIMS

»* A subcontractor cannot submit its own Claim to the
Government

»» Prime contractor must clearly and affirmatively agree to
sponsor the subcontractor’s claim

“ FAR 44.203(c) allows a subcontractor the right of
Indirect appeal to a Board of Contract Appeals (“BCA”)
or the Court of Federal Claims (“COFC”)

s Appeal of Binghamton Simulator Company, ASBCA
No. 59117 (2014)

= Appeal dismissed because subcontractor did not ask, and prime
contractor did not agree, to sponsor claim

= Right to appeal granted in subcontract not enough

© PilieroMazza PLLC 2015 27
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SPONSORSHIP OF SUBCONTRACTOR CLAIMS

\/

* Addressing sponsorship in the subcontract agreement
= For the prime contractor, less may be better

= Asshown in Binghamton, boilerplate provision giving the
subcontractor the right to take over a claim or file an appeal
does not constitute a definitive agreement by prime contractor
to sponsor a particular claim

= Therefore, as a subcontractor, you should include language and
mechanisms in the subcontract designed to require the prime

contractor to provide clear expression of its sponsorship of a
claim

© PilieroMazza PLLC 2015
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SEVERIN DOCTRINE

% What is it?

= The Severin Doctrine says the Government is not liable for
claims brought by the contractor on behalf of the subcontractor
If the prime contractor has been completely exonerated from

liability for such claims through a “hold harmless” clause in the
subcontract

** Now viewed as too harsh, so it is applied narrowly
= Doctrine only applies where there is an iron-clad release or

contract provision completely immunizing the prime contractor
from any liability to the subcontractor

« “Asand When” provision places sufficient liability on the prime
contractor to bar the application of the Severin Doctrine

. The Government has the burden to establish the existence of an
iron-clad release

© PilieroMazza PLLC 2015 29
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BRIEF OVERVIEW OF THE
CLAIMS APPEAL PROCESS

© PilieroMazza PLLC 2015
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WHEN AND WHERE TO APPEAL

\/

“ Appeal may be filed based on the CO’s final decision,
or the CO’s failure to make a decision within 60 days
(1.e., deemed denial)

\/

«¢» Choice of forum:

= Armed Services or Civilian BCA (depending on contract)

 Some agencies have their own BCA, like Postal Service and FAA

= COFC

= Election doctrine: contractor is bound by its forum decision,
may not appeal in both forums

\/

*» Both BCA and COFC decisions may be further appealed
to the U.S. Court of Appeals for the Federal Circuit
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4

L)

L)

WHAT TO EXPECT

» ASBCA/CBCA

Notice of Appeal due within 90 days of the CO’s final decision

BCA will docket the case and send a docketing notice to the
parties

Contractor’s complaint is due within 30 days of the notice
docketing the appeal

The Government has 30 days to answer after being served with
the complaint, then the Government creates the Rule 4 file

Small claim procedures available for claims of $50,000 or less or
for small business concerns for claims of $150,000 or less

" Appellant must make election no later than 30 days after the receipt of the agency’s
answer, and the presiding judge shall resolve the appeal within 120 calendar days

Accelerated procedures available for claims of $100,000 or less

" Appellant must make election no later than 30 days after the receipt of the agency’s
answer, and the Board shall resolve the appeal within 180 calendar days

© PilieroMazza PLLC 2015 32



>CLAIMSWEBINAR SERIES: REAS AND CLAIMS P
WHAT TO EXPECT

s COFC
» Complaint must be filed within one (1) year of the CO’s final
decision

* The Government has 60 days to answer after being served with
the complaint

= The parties may request an expedited trial schedule in the joint
preliminary status report. Generally appropriate when:

» Discovery can be completed within a 90-day period
* The case can be tried within 3 days
* No dispositive motions are anticipated

* The parties are seeking a bench trial

© PilieroMazza PLLC 2015
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ALTERNATIVE DISPUTE RESOLUTION (ADR)
*» Avalilable at BCAs, COFC, and some agencies

«» Can be used before or after the CO’s final decision and
after filing appeal (sometimes possible prior to filing

appeal)
*» Voluntary = both sides must agree to participate
»» Methods

= COFC: Judge or neutral; mediation; early neutral evaluation;
mini-trial

= BCAs: Facilitative and evaluative mediations; mini-trial; non-
binding advisory opinion; summary binding decision

© PilieroMazza PLLC 2015 34



_ > CLAIMS WEBINAR SERIES: REAS AND CLAIMS

Any Questions?

Thank you for joining us today.
If you would like to speak with Jon or Cy about

REAs and Claims, please contact them at:

Jon Williams Isaias “Cy” Alba, IV
jwilliams@pilieromazza.com Ialba@pilieromazza.com

(202) 857-1000 (202) 857-1000

© PilieroMazza PLLC 2015
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